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n January, Colin Wagner, GSA

NEPA Liaison, announced that the

“Environmental Book” or “E-Book”
is now on-line and accessible via the
NEPA Call-In web site. The E-Book is
aweb-based education, fraining and
resource tool designed to help GSA
staff understand and comply with the
requirements of the National Environ-
mental Policy Act (NEPA) and the Na-
tional Historic Peeservation Act (NHPA).

he GSA Office of Business
Performance has developed
draft guidance on wetlands and
floodplains, according to Colin Wagner,
NEPA Liaison. The effort is aimed at
replacing ADM Order 1095.2
“Consideration of flood plains and
wetlands in decisionmaking,” October
31, 1983, which is considered to be

out-of-date  and  delegates
responsibilities to GSA offices that no
longer exist.

The draft guidance documents
ara the “Floodplain ImpactAssessment
Desk Guide” and the "Wetlands impact
Management Desk Guide.” The
Floodplain Desk Guide explains the
procedures to comply with the
requirements of Executive Order
11988, “Floodplain Management,” and
centains specific guidance for common
GSA actions, including coordination
with NEPA and applicable Executive
Orders {(EOs). Forcertain actions that
are expected to impact a floodplain,
the Desk Guide requires preparation
of a“floodplain impact assessment' fo

The E-Book has three chapters:
NEPA, NHPA Section 1086, and Prop-
erty Disposal.

The E-Book can be used as a
self-directed ediication tool, guiding
users on a step-by-step process
through NEPA, NHPA Section 106
compliance, and Property Disposal
as it relates to specific GSA actions.
The E-Book can also be used as a
reference tool by going directly to the

help GSA idenfify methods to avoid or
lessen the impact. The Floodplain
Desk Guide is being reviewed by
Federal Emergency Management
Agency (FEMA,) staff.

The Wetlands Desk Guide
provides guidance on the procedures
fo comply with the requirements of EO
11990, “Protection of Wetlands,” the
Clean Water Act (CWA), and
coordination with NEPAand applicable
EOs. CWA Section 404 regulations
require agencies fo obtain a U.S.
Army Corps of Engineers (USACE)
permit to discharge into a wetland.
Although the USACE regulations do
not explicifly address construction in

i Wetlands and Floodplam Desk Guides in Rev:ew
Y Interview With a Practitioner .........
"' Final NEPADesk Guide Available.:
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NEFPA Call-In is GSA's National Environmental Policy Act (NEFPA)
information clearinghouse and research service.

E-Book Now Available

listof “Specific Subjects.” The E-Book
also includes the NEPA "CATEX
CheckList." You can find the E-Book
on the NEPA Cali-In web site at;
www.gsa.gov/pbs/ptfcall-in/nepa.
htm, and click on the button for the "E-
Book."” For more information, please
contact NEPA Call-In at (202) 208-
6228. =

New Wetlands and Floodplain Desk Guides

wetlands, they define "discharge” to
include the placement of pifings. Since
any form of construction requires
gither the placement of pilings or fill,
any construction in a wefiand is
subject fo the USACE reguiations.
State and local governments also
have laws and regulations that must
be followed. The Weflands Desk
Guide also explains the general
requirements on obtaining a USACE
permit. The document is currently
heing reviewed by USACE staff,
Questions on the floodplain or
wetlands documents should be
directed fo Mr. Calin Wagner, GSA
NEPA Liaison, 202-501-2888. 22
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Interview With a Practitioner

Name: Javier Marques
Title: Assistant General Counsel
Agency:  Advisory Council on Historic Preservation

NEPA Cali-In continues its interview series with experts in NEPA and
related environmental issues. This interview focuses on the National Historic
Preservation Act. In this issue, we were very fortunate to contact Javier
Marques, Assistant General Counsel at the Advisory Council on Historic Pres-
ervation. Before joining the Advisory Council, Mr. Marques worked for a year
as alaw clerk for the Nafional Trust for Historic Preservation and two years as
an assodiate for the D.C. law firm of Negroni & Kromer, specializing in real
estate financing.

The Advisory Council on Historic Preservalion is an independent
Federal agency created by the National Historic Preservation Act of 1968
(NHPA), and is the major policy advisor to the Governmentin the field of
historic preservation. The Councilis composed of 20 members who are
private citizens and experts in the field appointed by the President, along
with Federal agency heads and representatives of State, local, and tribal
government.

The Advisory Council on Historic Preservation has recently issued
revised NHPA Section 106 regulations fostering coordinated NEPA
compliance with Section 106 consultation. Have there been any new
developments or unforeseen issues arising with the new regulations
and integrating NEPA?

At this early stage, there is little of note to say about the NEPA coordination
provision of our revised regulations {Section 800.8). Although several agen-
cies have stated their commitment to utilize that provision, the projects atissue
have not begun their reviews. We look forward to being closely involved with
the first such projects, and provide whatever assistance is needed. After we
have a few of these under our belt, we foresee issuing NEPA-Section 106
coordination guidance o assist other agencies. We understand the initial
hesitance to use the NEPA coordination provision of our regulations, since it
presents a new way of complying with Section 106. However, | believe once
a few agencies have tried out this coordination provision, many will soon
follow.

Itis simply common sense for agencies to attempt closer coordinafion of
NEPA with Section 106. Afthough scrutiny of effects on historic properties is not
as encompassing under NEPA as itis under Section 108, itis advantageous fo
conduct both reviews at the same time. Off the top of my head, the benefits of
this are twafold: you save fime and you increase the chances of truly consid-
ering the widest range of historic preservafion altematives. Many times Sec-
tion 106 review is not even inifiated until NEPA compliance is well under way.
Atthat point, the agencies realize they must do Section 106 and, in a sense,
“reinvent the wheel’ regarding their earlier consideration of historic proper-
ties. Moreover, at that point, much has been invested in developing and

considering project alternatives that may have not benefited from adequate,
Section 106 consideration of effecks on historic properties, [tis muchmore
difficult for the Agency, at such alate stage, to revise these alternatives even if
the subsequent Section 106 review process reveals adequate and desirable
options. Again, agencies should be mindful that the Section 106 regulations
state that they must “ensure that the Section 106 process is initiated early in the
undertaking's planning, so thata broad range of alternatives may be consid-
ered during the planning process of the undertaking.”

With the new regulations, the Advisory Council has taken a more
focused involvement with the Section 106 process. Do you foresee
any or have there been any problems to this role with new actions?

| can't say there have been any problems with this new role, Even
though the regulations call for a more detached role of the Council from routine
Section 106 reviews, there is always the opportunity for us to become in-
volved whenever it is heeded. We have criteria on the revised regulations
that guide us to become directly involved in cases where such involvement is
more likely to be needed and critical. While we have gradually removed
ourselves from the day-to-day review of routine Section 106 cases, we are
sefting ourselves up for more of a pro-active, long-term assistance role. Many
agencies have already contacted us to get help with particular issues of the
Section 106 process that have presented persistent problems to their compli-
ance efforts. We are committing ourselves to providing such necessary assis-
tance, and to using the flexible approaches found under Section 800.14 of our
regulations to work out long term solutions fo agencies. We believe our
cantributions at this higher level will have a very positive and widespread
effect on Federal historic preservation programs.

How has encouraging early consideration by establishing an under-
taking and determining whether the activity has the potential to
affect historic properties been received within the regulatory sector
and how has this changed the Section 106 consultation process?

Itis difficuft to tell due ko the nature of such determinafions. As you know,
whether something is an undertaking and, if so, whether itis the type of activity
that could possibly affect historic properfies, are determinations that agencies
make unilaterally. These determinations are not submitted to us (unless we
specifically request if) or to any ofher parties for review. Of course, agencies
are advised to keep records adequately supporting such decisions in case the
determinations are challenged in court. | think this aspect of the revised
regulations simply reflects what shoutd be the very first questions an Agency
asks itself before embarking on a full Section 106 review.
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I would just fike to remind agencies to be careful since the definition of
“undertaking” is quite broad. Also, | would note that the inquiry as to whether
an undertaking is a type of aclivity that could cause effects on historic proper-
ties is a prospective inquiry. That is, the determination does not require
knowledge that historic properties are present. The determination is based
solely on the proposed activity's inherent ability to affect historic properties.

By combining the “no historic properties” and “no effect” determi-
nations to a single “no historic properties affected,” has this helped
the Section 106 process?

In revising the Section 106 regulations, great emphasis was placed in
streamlining the process. Combining the fwo steps you mentioned cuts down
on the time needed to comply with the Section 106 process. As you know,
under the previous regutations, the Agency ended the identification step with a
finding of whether there were historic properties in the area of potential effects,
and then went on to make a separate formal finding of effect. These two
deferminations are now simply collapsed info one, and reviewed as a whole,
Although 1 have no statistics on how much time has actually been saved, itis
fair to say that reviewing in ane step what used fo be reviewed as two
separate findings must provide some time savings. The specific deadlines on
the review of findings and determinations under the revised regulations pro-
vide further streamlining of the Section 106 process.

With regards to the changes in the new regulafions, what future
changes do you anticipate for historic preservation?

| befieve that the basic steps of the Section 106 process will not change
much in the future. Inorder to truly take into account the effects caused by
undertakings on historic propetties, one needs to idenfify the historic proper-
fies that could be affected, assess the nature of such effects on them, and then
attempt fo find ways to aveid or mifigate such effecks.

| belisve that the revised regulations provide a great framework for ad-
dressing not only current needs, but those that may arise in the future. |
specifically refer fo the program alternatives set forth under Section 800.14 of
the regulations. Through these options, Agencies can truly tailor the Section
106 process to their particular needs and changing circumstances. As |
believe | said before, now that the Council is removing itself from the day-to-
day review of routine Section 106 cases, itlooks forward to invest more of its
time in working towards more long-term solufions that work for Agencies, while
still being consistent with Section 106.

What do you say to those who view Section 106 as an cbstacle in
their compliance of a project?

| believe that whatever “obstacles” are presented by Section 106, in
terms of ime and resources spent, is more than outweighed by the benefits to
the country. Prior to the passage of the NHPA there were so many Federal
projects that resulted in needless destruction of historic properiies. These
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resources are lost forever, creating a gap in our national conscience and in
the cultural landscape where we live that simply cannot be filled. All that
Section 106 asks is that the consequences of Federal projects on sites of
importance to our hisfory be responsibly considered, and that an effort be
made to avoid or mitigate adverse effecks to those resources. The participation
ofthe Councll, State and Tribal Historic Presetvation Officers, consulting par-
ties and the public in general in that process simply strengthens democracy
and assures that potentially irreversible actions are anly taken based on an
informed foundation.

What ara the most common mistakes made with NHPA compliance
{such as 106 or 110)?

| have to qualify my answer by saying that (1) 1 only get to see a small
sample of all the undertakings where the Council becomes involved, and (2)
I only mention mistakes on the Agencies’ part since | assume this newsletter is
mostly read by Federal employees. Regardless, it appears fo me that the
most common mistake is that, for whatever reason, the Agencies fail to contact
and consult with parties that have a clear interest in the undertaking atissue,
and particularly Federally recognized Indian tribes. This may be due o afear
that talking to all such parties will result in profracted consultations. In the case
of Indian tribes, it may also be due to lack of experience in identifying the tribes
that may have an interestin the undertaking, especially when it occurs outside
reservalion boundaries, What ends up happeningis that agencies are even-
tually called on such mistakes, and have to end up re-starting the process or
revisiting steps they believed were long concluded. It seems that mostof the
delays happen not because the regulations provide for delays, but because
non-compliance with them can only be solved by backing up. 1 believe that,
although the step requiring identification of consulting parties may seem more
procedural than substantive, itis a key step that you do not want to getwrong.
Sometimes, when you have borderline cases where you are not sure whether
to invite a party as a consulting party or not, it may be a good idea to err on the
side of caution and provide the invitation.

There are several historic preservation courses offered throughout
the United States. Are there any plans for the Advisory Council to
offer their own for compliance with the NHPA?

In fact, we have 14 courses afready scheduled this year in various cities
throughout the country. Please refer to our web page (www.achp.gov/
introductory.himf) for more information. | recommend you do this as soon as
possibie since registration is filling up quite quickly in many of these courses.
The courses are quite comprehensive, and are taught by Council staff with co-
sponsorship by the University of Nevada - Reno. '

Last year, right after we published our regulations, we conducted several
transitional courses across the nation. Those courses were targeted specifi-
cally to those with extensive experience with the Section 108 process, and

Continued on Next Page
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dealt exclusively with the changes brought forth by the
revised regulations and how to make the necsssary tran-
sition. The courses for this year, however, are more in-
depth and are tailored for those who have little or no
Section 106 experience.

Finally, let me note that there is a lot of information on
our revised regulations to be found on our web page
(www.achp.gov). |encourage staff to visit our site often
for our latest guidance on the revised regulations.

What do you believe fo be the most important
accomplishments of the NHPA?

| believe that the most important accomplishments of
the NHPA can be seen in the hundreds of MOAs signed
as aresult of the Section 106 process. Projects thatbefore
NHPA would have destroyed important historic resources
without so much as a blink, are now studied closely, and
subjected to public scrutiny and a precess that many times
results in solutions {MOAs) that address the needs of the
project while conserving irreplaceable historic resources.
Further, the input from States, tribes, applicants and the
public into the decision making process that may affect
properties that are truly the palrimony of the entire nation,
strengthens democratic ideals and puts all of us more in
touch with the people we serve.

Are there any other issues you would like to ad-
dress to practitioners?

Justaquick comment. Alot of concern expressed by
Federal agencies regarding the revised regulations sur-
rounded the role of Indian tribes in the process. Although
consulting with Indian tribes was made mandafory by the
1992 amendments to the NHPA, many Federal agencies
had not faced the reality of how to conduct such consulta-
fion unfil the revised regulations added some details as to
how itis supposed to take place. The "newness” of these
requirements should not be viewed as an overwhelming
obstacle. There are many sources thatcanbe of use to
agencies in this matter, beginning with Indian tribes them-
selves, There are other helpful sources on the Internet
for information on tribes and tribal contacts, such as; the
NPS Tribal Preservation Program {www2.cr.nps.gov/
tribalfindex.html), the NPS Archeology and Ethnography
Program (www.cr.nps.gov/aad/nacd), and the Bureau of
indian  Affairs  (hifp:/fwww.doi.gov/bureau-
indian-affairs.himl). Finally, the Council has a Native Ameri-
can Program Coordinator that can answer some ques-
tions and point agencies in the right direction regarding
fribal consultation. %

Desk Gurde.".-'. :

,'NEPACalt-In at202 208 6228 £

Fmal NEPA
Desk Gu1de Avallable

_ NEPA Catt tn has marted copies of the "ﬁnat” PBS NEPA Desk Gu:de dated October
' _1999 to GSA Regronat Environmenta QualrtyAdvrsors (REQA) The NEPADesk Guide
.was adopted as GSA's official gurdance for NEEPA complince when Administrator David
. Barram srgned ADM Order1095 4F, “Environmental Considerations in Decrsronmakrng
~ on October 19;.1999; : The PBS NEPA Desk Guide repiaoes the outdated ADM Order
- 10954.E and PBS Order 1095.48, “PBS Preparatrbn of Environmental Assessments and
: Envrronmentat impact tatements i uty 24,1985, ' hrch shouid no tonger be used

: The PBS NEPA Desk. Gu:de has bee wett recewed by the Presrdent’s Councrt on
Enwronmental Quatrty (CEQ) In approvmg the new gurdance they stated that - “The GSA
regutatrons are comp!ete concise and. . are extraordrnary in many respects. They are
: highly readable and all the rnformatron a user needs can be easily found in the easily
- accessible format, Al the Teviewers at CEanve the regutatrons high praise and stiggested
~that they be made available o other agencies. The GSAcan be Justly proud of the NEPA

i The PBS NEPADesk Guide will be periodically T revrewed and updated fo reﬂect GSA
"best praetlces “Therefore, itis partrcularly |mportantmat the most recent quidance be
-_',-consulted Areglstratron form has been included with each oopy ofthe Desk Guide. Ifyou
Q-__have not returned the regrstratron form ptease do so at once to ensure your gurdance
 firstcheck with your REQAto oblain 3 a copy. Alistof REQAS can be found on the NEPA Call-
+ Inweb site atwww. gsa. govlpbslptlca nr’nepa htm Copres are atso avarlabie by catlrng

The American Heritage

Rivers Initiative

On September 8, 1999, GSA and other Federal Agency Partniers signed a joint statement
of recommitment to the American Heritage Rivers Inifiative. The initiafive was established by
Executive Order 13061, “Federal Support of Community Efforts Along American Heritage
Rivers", September 11, 1997. The Initiative's three main objectives are economic revitalization,
natural resource and environmental protection, and historic and cultural preservation. The
initiative is also consistent with the existing requirements spelled-out by Congress in the National
Environmental Policy Act (NEPA) of 1969. For example, NEPAinstructs federal agencies to
seek to create and maintain conditions under which man and nature can exist in productive
harmony, while preserving important historic, cultural, and natural aspects of our national
heritage.

The federal government supports the inifiative in two ways. First, it offers federal agency
services to organizations and governments conducting community-based work. It also creates
anational information and communications network to encourage communities to provide useful
information to communities, including sharing success stories.

The communities surrounding designated rivers receive many different benefits, including
special recognition; focused support from existing federal programs; a “River Navigator® to
serve as a liaison between the community and the federal government; improved deirvery of
assistance from agencies throughout the federal government and a good neighbor polrey =
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Interesting Technical Inquiries (TIs)

TI-0606 — Integrity of the site selection process
while conducting NEPA studies

NEPA Call-In received a request for guidance on the application of the
National Environmental Policy Act (NEPA) to the site selection process for a
proposed leased construction action, The caller was considering various
offers for a proposed site which may have potential historic resource issues
requiring compliance with Section 106 of the National Historic Preservation Act
{NHPA). The caller specifically requested guidance on how to conduct NEPA
analysis and the Section 106 process while maintaining procurement integrity
on a proposed leased construction with three possihle sites.

NEPA Call-In first reviewed GSANEPA guidance contained in the PBS
NEPA Desk Guide, Final Guidance, September 1999, in order to determine
the appropriate level of NEPA analysis required for the proposed action, We
reviewed Chapter b, "Categorical Exclusions,” Section 5.4, “Checklist
CATEXs.” The proposed action appeared to qualify as Checklist Categorical
Exclusion {CATEX) 5.4(b). CATEX 5.4{b) applies fo acquisition of space by
Federal construction or lease construction, or expansion or improvement of
an existing facility where all ofthe following condifions are met: 1) the structure
and proposed use are substantially in compliance with local planning and
zoning and any applicable State or Federal requirements; 2) the proposed
use will not substantially increase the number of motor vehicles at the facility; 3)
the site and the scale of construction are consistent with those of existing
adjacent or nearby buildings; and 4) there is no evidence of community
confroversy or other environméntal issues.

Checklist CATEX actions require preparation of a checklist to ensure that
no exiraordinary circumstances exist that would require preparation of an EA
or EIS. The checklist is designed to help search for and consider exiraordi-
nary circumstances surrounding a particular proposed action. Forexample,
of the sites being considered, one might be adjacent to an already congested
intersection, have historic resource issues, or be located within a 100-year
floodplain. Upon completing the checklist for each proposed site, one can
compare any environmental issues or extraordinary circumstances surround-
ing the sites as a part of the decision making process, eliminafing sites where
there is more potential for environmental impacts.

The caller also stated that they were concerned that all proposed sites
have the potential for historic resource issues, that Section 106 or other inves-
tigative processes could compromise the integrity of the site selection process
by inadvertently disclosing GSA's preferred alternative, and wanted to know
how other GSA regions handle this issue.

NEPA Call-In contacted the GSANEPA Liaison, and a Regional Environ-
mental Quality Advisor (REQA}, who stated that since Checklist CATEX ac-
tions do not require public participation or scoping, itis unlikely that complefing
a CATEX chechdist for each site would disclose information about GSA's pre-
ferred site,

Therefore, NEPA Call-in suggests using the CATEX checklist as an initial
screen of the environmental issuss surrounding each site, and eliminating
sites with greater potential forimpacis. Incompleting the CATEX checklist, one

may wish o concentrate on historic issues surrounding each site. This may
mean initfating the Section 106 process for each site. It shoufd be noted,
however, that itis not necessary to complete Section 108 prior to selecting a
site. Once it has been determined that selecting a particular site is a CATEX
under NEPA by completing the checklist, the NEPA obligation has been satis-
fied and one can proceed with selecting a site. fhistoric resource issues are
associated with your chosen site, you could then continue the Section 106
process or pursue other intrusive studies without jeopardizing the site selec-
tion process.

We then contacted a REQA experienced in this issue. The REQA ad-
vised NEPA Call-In that, in past experience, the Section 106 process should
begin immediately for all thres properties, which involves contacting the Stafe
Historic Preservation Officer (SHPQ). itwas further explained that the past
use of the sites should be detetmined by performing title searches, reviewing
“Sanborn” maps, or other site searches to identify any potential historical,
archeological or other envircnmental issues. The REQA further stated that the
site could then be selected based upon the findings. If all three sites appear to
have the potential for historical or archeological impacts, then further testing
may be necessary. In order to maintain procurement integrity, The REQA
suggested making the finalization of the contract contingent on the findings of
the tests or outcome of the Section 106 process.

NEPA Call-In also contacted a second REQA for additional guidance on
the inquiry. This Advisor suggested writing a letter describing the situation to
the SHPO and providing thern with site maps and other information about the
proposed action. The SHPO could provide GSA with information they have
regarding potential impacts on the proposed sites. After the preferred site is
selected, an agreement with the landowner could be made that the contractis
contingent upon testing for archeological, historic, or other impacts.

T1-0630—~ Guidance on including scoping com-
ments in EAs and EISs

NEPA Call-In recently received a request for information on regutations
andfor GSA guidance on how te include scoping comments in Environmental
Assessments {EAs) and Environmental Impact Statements (EISs). Specifi-
cally, the caller stated that they were complefing an EAand wanted to know if
{here was any guidance on addressing scoping comments in an EA.

NEPA Call-In first reviewed the Council on Environmental Quality's (CEQ)
Memorandum for General Counsels, NEPALiaisons and Pariicipants in Seoping,
April 30, 1981. Part 6 of this document, “What to do with the comments fon
EISs]," states that after you have received scoping comments from cooperat-
ing agencies and the interested public, you must evaluate them and make
judgments about which issues are in fact significant and which ones are not.
The decision of what is included in the EIS should be made by the lead
agency. Every issue thatis raised as a priority matter during scoping should

Continued on Next Page
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Interesting TIs (con’d)

be addressed in some manner in the EIS, either by in-depth analysis, or at
least a short explanation showing that the issue was examined, Although not
arequirement, one may wish to address EA scoping comments in a similar
manner.

The CEQ document also stafes that when scoping has been conducted
by written comments, and there has been no face-to-face contact, a post-
scoping document is the only assurance to the participants that they were
heard and understood until the draft EIS comes out, The post scoping docu-
ment could be as brief as alist ofimpacis and alternafives sefected for analysis,
the scope of work produced by the lead and cooperating agencies for their
own EIS work or for the contractor; or it may be a special document that
describes all the issues and explains why they were selected. The CEQ
scoping document did not provide information on whether or not to attach
scoping comments to EAs. However, it would be appropriate to address
scoping comments for an EA in a manner similar to an EIS, especially if it
appears unlikely that an EIS will eventually be completed for the proposed
action.

We also reviewed the CEQ regulations forimplementing NEPA contained
in Title 40 Code of Federal Regulations {CFR) Parts 1500-1508. 40 CFR
1503.4 (b} "Commenting - Response to Comments,” states that all substantive
comments received on the draft statement (or summaries thereof where the
response has been exceptionally voluminous), should be attached to the final
statement whether or not the commentis thought to meritindividual discussion
by the agency in the text of the statement. Although this partdoes not specifi-
cally deal with scoping comments, it does provide guidance on handling
comments otherwise received on draft EISs.

NEPA Call-In then reviewed the CEQ’s document, “Forty Most Asked
Questions Concerning CEQ's National Environmental Policy Act Regulations,”
for additional guidance related to EA scoping commenis. Although the 40
questions do not specifically address scoping comments received for EAs,
Question 29 does provide guidance on how to treat comments received on
draft NEPA documents. We reviewed Question 29, “Responses to Com-
ments”, which states that responses to comments on EISs should resultin
changes in the text of the EIS, not simply a separate answer at the back of the
document. The agency must also state what its response was, and if the
agency decides that no substantive response to a commentis necessary, it
must explain briefly why. The answer fo Question 29 further states thatifa
number of comments are identical or very similar, agencies may group the
comments and prepare a single answer for each group. Comments may be
summarized if they are parficulariy valuminous. The comments or summaries
musk be attached fo the EIS regardless of whether the agency balieves they
merit individual discussion in the body of the final EIS.

NEPACall-in then reviewed the PBS NEPA Desk Guide, Final Guidance,
October 1999 for guidance on comments received during the EA scoping
process. Chapter 4, “Scoping/Public Involvement,” Section 4.1.5.3 “Docu-
menting the Results of Scoping,” states that the written results of scoping
depend on the level at which scoping is done. The documentation of scoping
for an EAor EIS is typically the scope of work for the analysis to be performed,

or a scoping document that serves as the basis for developing that scope of
work.

We also reviewed NEPA Call-In Fact Sheef, “Public Participation Under
NEPA." The fact sheet states that regulations require that all substanfive
comments {or summaries) be attached to the final EIS. The factsheet restates
that agencies are required to attach substantive comments that did not merit
individual discussion in the text. However, the fact sheet did not provide
specific guidance on how to freat scoping comments received foran EA.

NEPA Call-In also searched the International Association for Impact As-
sessment (AIA), the EPAand the Department of Energy (DOE} web sites, and
did not locate any information pertaining to the inquiry.

We then contacted the GSA, NEPA Liaison, for information on including
scoping comments with EAs. The NEPA Liaison stated that there is no require-
ment for addressing or attaching scoping comments to EAs in the CEQ regu-
lations. However, it would be appropriate, since public scoping has been
completed, to address the comments in the EA by acknowledging their receipt
and by including them in the administrative record.

NEPA Call-In then contacted a U.S. Environmental Protection Agency
representative responsible for reviewing agency NEPAdocuments in regards
to the inquiry. They stated that EPA scoping comments for an EA would
become part of the Administrative Record, as opposed to being attached to the
EA.

We also reviewed the Administrative Procedure Act {APA) as cadified in
Title 5 United States Code (USC) Section 552 (5 U.S.C. §551) on Comell
University's law library on the world wide web to research whether it contains
specific guidance on adminisfrative records as they perfain to NEPA. The APA
generally establishes the requirements for agencies io make public its agency
rules, opinions, orders, records, and pracedures, but does not specifically
address administrative records as they pertain fo NEPA.

NEPA Call-In then searched GSA's Infranet web site “Insite” for any
addifional information or GSA guidance on the APA as it applies fo the inquiry.
We found one reference to the APA as it pertains to the issuance of rules, and
did notlocate any information regarding administrative records and NEPA.

NEPA Call-In also contacted the Department of Energy, Office of Policy
and Assistance, forinformation regarding the inquiry. The OPAstated thatitis
up fo the different programs to decide what they want to do with scoping
comments for an EA. They also stated that they can be addressed in the EA
or aftached to the EA. .

TI-0634 — Time requirement between publishing
an NOI and holding a public meeting

NEPA Call-In recently received a request for guidance on the public
scoping process following a Notice of Infent (NOI} fo prepare an environmen-
tal impact statement (E1S). Specifically, the caller wanted to knowifthereis a
minimurm amount of time required between publication of the NOI and when
public scoping meetings for the EIS process could be held.
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NEPA Call-In first reviewed the CEQ regulations for implementing NEPA
contained in Title 40 Code of Federal Regulations {CFR) Parts 1500-1508.
Part 1506.6, “Public involvement” states that agencies shall make diligent
efforts fo involve the publicin preparing and implementing their NEPA proce-
dures. Part 1506.6 further states that agencies shall provide public nofice of
NEPA-related hearings, public meetings, and the availability of environmental
documents so as to inform those persons and agencies who may be interested
or affected. Part 1506.6 provides additional guidance and regulations for
public involvement, including suggestions on where and how to provide ad-
equate public notice. Part 1506.6 of the NEPAregulations does not, however,
provide any minimum time requirements between publishing NOIs or notices
for public scaping meetings, and when the public scoping meetings are held.

We also reviewed Title 40 CFR 1508.22, “Notice of intent,” which states
thatthe NOI should “Describe the agency's propesed scoping process includ-
ing whether, when, and where any scoping meetings will be held.” There-
fore, one should consider the NOI as initiafing the public scoping process.

We then reviewed the PBS NEPA Desk Guide, Cclober 1999, for addi-
tional guidance related fo the inquiry. First, we reviewed Chapter 4, “Scoping
and Planning for Public Involvement,” which provides guidance on how to
accomplish public scoping requirements, but does not proscribe a minimum
amount of time: hetween publishing the NOl and when public scoping meetings
are held.

NEPA Call-In then reviewed Chapter 7, “Environmental Impact State-
ment,” for additional guidance on the inquiry. Section 7.8, “Notice of intent,”
states that the NOI kicks off the public scoping process for an EIS, but does not
provide any minimum time reguirements between publishing the NOF and
holding public scoping meetings. This secfion of the desk guide provides
guidance on the minimum content requirements of an NOI {including the re-
qunrements of 40 CFR 1508.22):

Describe the proposed action and possible alternatives;

»  Describe the proposed scoping process including whether, when, and
where any scoping meetings will be held;

«  State the name and address of a person within GSA who can answer
questions about the proposed action and the EIS; and

»  Include a description of any significant environmental issues that you
have afready idenfified through internal scoping, and a specific schedule
for EIS preparation, if developed.

Foliowing the guidance provided above on preparing NOIs, the NOI
should be written and published so that it effectively announces GSAs intentto
initiate the EIS process for a proposed action and announce the dates, times,
and places of upcoming scoping and other public invalvement meetings or
activiies.

Section 7.10 of the NEPA Desk Guide, “Public Involvement," further states
that public involvement shoutd be viewed as an ongoing activity throughout
the process of environmental analysis, and during EIS preparation and revi-
sion. Therefore, public involvement is essenfially never complete for GSA
NEPA analysis acfivities.

We then reviewed Appendix 2, "NEPA Time Frames,” which stafes that
when GSA publishes nofices of public hearings or meefings, there isatime

period of usually 15 or mare days from nofification of the meeting to holding the
meeting; often longer depending on the scope of the project. Although thereis
no regutatory requirement for the 15-day waiting period, the NEPA Desk
Guide recommends this amount of time s0 as to provide the public and other
inferested parties adequate nofice to prepare for and attend NEPA-refated
hearings, public scoping meetings, and other public involvement acfivities.

NEPA Call-in also reviewed information about the scoping process on the
CEQ's NEPANet internet site located at hitp:/iceq.eh.doe.gov/nepal
nepanethtm, Specifically, we reviewed the document, “Memorandum for
General Counsels, NEPA Liaisons, and Participants in Scoping,” April 30,
1981. This document contains detailed CEQ guidance for the NEPAscoping
and public involvement processes, but does not provide any fime require-
ments for publishing notices of public meetings and when the meetings are
held. On the subject of public scoping requirements in general, the document
states:

“Because the concept of open scoping was new, the Council decided to
encourage agencies' innovation without unduly restrictive guidance. Thus,
the regulations relating to scoping are very simple. They state that there shall
be an early and open process for determining the scope of issues to be
addressed which shall be termed ‘scoping,’ but they lay down few specific
requirements. They require an open process with public nofice; identification
of significant and insignificant issues; allocation of EIS preparation assign-
ments; identification of related analysis requirements in order to avoid duplica-
tion of work; and the planning of a schedule for EIS preparation that meshes
with the agency’s decisionmaking schedule. The regulations encourage, but
do not require, setiing time and page limits for the EIS, and holding scoping
meefings. Aside from these general outiines, the regulations left the agencies
on their own. The Council did not befieve, and still does no, that itis neces-
sary or appropriate to dictate the specific manner in which over 100 Federal
agencies should deal with the public.”

We also reviewaed CEQ's guidance document, “Forty Most Frequently
Asked Questions Concerning CEQ's Nafional Environmental Policy Act Regu-
lations,” but did notlocate any information specific to the inquiry.

Therefore, it appears there is no specific time requirement {minimum
number of days) between the time GSA publishes a nofification that a public
scoping meeting will be held and the date the meeting is held. The regulations
stipulate that GSAmust provide public nofice of NEPA-related public meetings
“s0 as to inform those persons and agencies who may be interested or
affected,” but leaves the notification method to the discretion of the Federal
agencies. The PBS NEPA Desk Guide suggests allowing at least 15 days
between the nofice of public meeting and the date the meeting is held for GSA
proposed actions. In addition, you may wish to consider additional methods of
public notification, such as mailing informal invitation letters te local elected
officials, local community ar civic groups, neighborhood associations, and
local environmentat and low-income or minority groups. NEPA Call-In en-
closed a copy of “Peaple of Color Groups,” Environmental Justice Resource
Center, 1994-1995 directory. The directory may be useful in idenfifying
environmental, low-income, or minority groups which may potentially be inter-
ested in or affected by the proposed action.

Continued on Next Page
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TI-0660 —Model MOA

NEPA Call-In received an inguiry regarding the need for a Memorandum
of Agreement (MOA) for a historic site. GSAis praposing fo build a replace-
mentfacifity that may affect a historic custom house. Since the proposed facility
must be very near a specific highway, there is only one location fo build the
facility. GSAIs considering leasing the historic customs house. The owner
could then rehabilitate the building and possibly receive Federal rehabilitation
tax credits. If GSA could lease the historic customs house, the size of the new
facility could be reduced. The State Historic Preservation Officer (SHPO)
states that the size of the proposed facility will resultin an adverse effect under
the National Historic Preservation Act {NHPA). GSA could mitigate this by
using the former custom hauise building. Ifthis can'the dene, GSA will have to
seek alternatives that will mitigate the adverse effect of the undertaking (the
naw facility). The SHPO's main concem is the size of the new construction.
Specifically, the calter wanted to know if there were any mitigative measures
that the SHPO and GSA have not considered.

NEPA Call-in reviewed the caller's correspondence and conferred with
State and Federal agency representatives in the area. The representatives
concurred that the proposed undertaking may visually, economically and
socially impact a praperty thatis eligible for lisfing on the National Register, and
that GSA's proposed design for a new facility has the potential to adversely
effect the historic property {the former custom house).

Minimizing the adverse visual effect on the historic property could be
done in anumber of ways. One is the siting, orientation, and landscaping of
the new facility. Secdnd is the choice of materials, fenestration patterns, roof
shape and materials and other details that could redice the massing and scale
of the building to be more compatible with the historic cusfom house. The
design should be done in accordance with the appropriate guidance in the
Secretary of the interior's Standards for Treatment of Historic Properties (36
CFR ©8) (also see www2.cr.nps.gov/tps/secstani.him), as they relate fo
adjacent properties and new construcion.

Mitigation of the adverse effect by the use of historically appropriate de-
sign and material enhances the facility and the area, and could foster further
historic preservation programs. For example, a history of the area, including
road and rail networks, particularly as #lustrated by historic maps and 20t
century aetial photographs could make a book or brochure and a contribution
to the area’s architectural history. From such research, GSA could spin off
brochures for users of the facilities and international travelers, exhibits, infor-

miation for Mentana history (K-12) classes, and other materials. The project
could be an important part of the documentation for the historic context neces-
sary for determining eligibility of simitar facilities. Other enhancements could
include landscaping and treatment of the facility or neighborhood.

Avoiding the adverse effect appears {o be an alternative that some repre-
sentatives in the area believe to be viable. Some representatives have asked
if the new facility could be located across the road. Whetherlocating the facility
atthat location or at some other site, such an alternative should involve consul-
tation with both the town and with interested historic preservation and civic
organizations.

Reducing the adverse effect by using the historic custom house appears
to be under consideration. If an appropriate lease agreement could be nego-
tiated with the current owner, then GSA could move some of the functions out
of the proposed new building and thereby reduce the size of the new con-
struction; this should make it more compatible with the historic custom house.
Based on the information provided to NEPA Call-In, it appears that while this
mitigation might be the best, it could take extensive negotiations by GSA with
the owner of the historic property and an extensive redesign of the proposed
new facility to achieve it

A phased MOA could be followed. Title 36 CFR 800.4(b)(2} and
800.5{a}{3) state that phased mitigation of adverse effects can be builtinto an
MOA and would allow the agency to spread its costs over a period of years,
but GSA must be sure to stipulate how it will handle compliance in the event one
or more phases can not be achieved. Attorneys on the project could then
decide whether a lease or a purchase of the historic property would best
accomplish this. Also, if phasing was builtinto a rehabilitation and restoration
plan in an MOA, the SHPO may be willing to sign.

Relccating the historic property is also an alterative, but according to 36
CFR 800.5(a){2), moving a historic property is always considered an ad-
verse effect and would require a separate MOA. GSAwould have to acquire
anew site, ransfer itto the owner of the custom house, and then meet the costs
of moving the historic structure. There is also the potential that relocation of the
property would make it ineligible for the National Register. The cost of this
alternafive may not make this a prudent decision by GSA, which, after all, has
to weigh the public interest in any of Memorandum of Agreement. This is
another reason why it is important to be sure that GSA's public participation
plan (36 CFR 800.2(d}, 36 CFR 800.3(c}) includes representatives from city
and county governments, and any organizafions, as weli as the SHPO and/or
Tribal Historic Preservation Officers (THPO). When an MOAis %lly agreed
to and signed, itbecomes a legally binding document on GSA. &=
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